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A MATTER OF ECONOMICS: 


You have often heard the expressions: “It is 
more expensive to be without it than to buy it”, 


and “The best is always the cheapest.” 


Both apply in equal degree to McKinney’s, the 
New York Statutory Service, which is recognized 


as the “best”? and consequently the “cheapest”’. 


If you do not own McKinney’s, write today for 
particulars of our present offer. The terms are 


designed to fit the most modest budget. 
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METROPOLITAN LAW BOOK CO. WEST PUBLISHING CO. 
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Regular Meeting 
BROOKLYN BAR ASSOCIATION 
Wednesday Evening, February 10, 1954 
Meeting 8:15 P.M. 


123 REMSEN STREET 
BROOKLYN, NEW YORK 





Meeting of Section on Surrogate’s Court, 
Wednesday Evening, February 17, 1954, 8:00 P.M. 





No Further Notice of These Meetings Will Be Given 


Program of Meeting 
The SpectaL LEGISLATIVE COMMITTEE ON INTEGRITY AND ETHICAL 
STANDARDS IN GOVERNMENT is charged by the Legislature to define 
those business and professional activities which are improper for gov- 
ernment and party officials, and to establish a code of procedure to 
govern legislative and executive investigations. 
Eugene A. Sherpick, Esq., Counsel to the Committee, will ad- 
dress the members on the work of the Committee. 
Hon. Charles C. Lockwood, the Chairman of the Committee, will 
introduce Mr. Sherpick. 
(See next page for further information. ) 
The Committee on Supreme and Appellate Courts, of which Mr. 
J. Courtney McGroarty is Chairman, will report its recommendations 
to improve the trial calendars in the Supreme Court. 
Mr. Julius Applebaum, Chairman of the Committee on the New 
Supreme Court Building, will make a brief report. 
Refreshments will be served after the meeting. 
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SPECIAL LEGISLATIVE COMMITTEE ON INTEGRITY 
AND ETHICAL STANDARDS IN GOVERNMENT 


The Legislature, on January 6, 1954, created the Committee to 
implement Governor Dewey’s program, and authorized and directed the 
Committee : 

1. To define by appropriate legislation those business and profes- 
sional activities which are improper for government and party officers, 
with particular attention to the areas of legislative and administrative 
control over the licensing or regulation of business and the sale of goods 
or services to government or its agencies ; 

2. To develop legislation dealing with the question of private prac- 
tice before State agencies by public officers ; 

3. To promulgate a code of ethics with respect to conflicts of in- 
terest which may arise for public or party officers between their business 
or professional interest and their public duties; and 

4. To establish a code of fair procedure for inclusion in the civil 
rights law, governing the conduct of legislative and executive investigations. 

Our President has received a letter from the Committee requesting 
any suggestions which might aid the Committee in its work. 

If you have any recommendations which you feel might be of assist- 
ance to the Committee, will you write the Association and they will be 
forwarded to the Committee. 

. + * 


VOLUNTEERS FOR APPEAL AGENTS 


Hon. Candler Cobb, New York City Director of the Selective Service 
System, has asked the Association to advise the members that volunteers 
are needed to act as Appeal Agents in Brooklyn. The work ordinarily 
is done in the evenings. 

If you wish to volunteer for this work, please advise the office. 






The Brooklyn Barrister, the official publication of the Brooklyn Bar 

Association, is issued eight times each year, October through May, for the 

on of furnishing information to tts members of the activities of the 
ssociation. 


Articles appearing in the Barrister should be considered as the views of 
the respective authors and do not necessarily carry the endorsements of the 
Association. 

Editorial Board 
Louis E. Schwartz, Chief Editor 
K. FREDERICK Gross ALICE ELEANOR RUBIN 
STANLEY KREUTZER JoserH T. TINNELLY 


Louis J. MERRELL 
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The 
President’s 


Page 


I have been interested over the past five years in the revision of the 
practice and procedure in our neighboring State of New Jersey under the 
leadership of Chief Justice Arthur T. Vanderbilt. 

In 1948, in accordance with the mandate of the 1947 State Constitu- 
tion, a draft of the rules prepared by the Supreme Court was submitted 
to the bench and bar of the State for criticism. Subsequently the rules 
were adopted, and after five years, a general revision was again made, 
the suggestions of the bench and bar again studied, and the final revision 
has stabilized the rules so that the necessity for future amendment is 
substantially reduced. The new revision became effective in September 
1953. 

This leads me to a consideration of two matters concerning our 
appellate practice and rules. We are all aware of the high cost of print- 
ing records and briefs. The revised New Jersey Rule 1:7-10 provides 
for printing records, dictates the size and stock of paper, and type size. 
In addition the rule provides for printing by “ordinary typographic 
methods or by offset printing”. 

This latter method is, I am informed, considerably less expensive 
although a longer time is necessary to complete the work. The attorney’s 
copy is retyped on a special typewriter, which uses various type faces. 
From this a plate is made which is locked into an offset press and the 
material run off. The end result is the same as ordinary print except 
that the slight indentations made by the type on the paper are not present. 
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Thought might be given to the amendment of our rules to permit 
the use of this method. 

An allied subject, with respect to the element of time, is the require- 
ment of the appellate court rules for service of briefs. 

The rules originated many years ago when a six-day week was com- 
mon both for lawyers and printers and there were fewer legal holidays. 
The rules of the First and Second Departments provide as little as ten 
days in enumerated causes and two days in non-enumerated appeals after 
service of appellants’ briefs for the filing of respondents’ points. Not 
only should consideration be given to enlarging these periods but also to 
excluding Saturdays, Sundays and holidays in computing the time. This 
might apply in many instances to the rules of other courts. 

I understand that this matter is now under study by the Temporary 
Commission created by the Legislature to make a comprehensive study 
of our judicial system and the administration of justice. 


GEorGE C. WILDERMUTH 





FREE...TO ATTORNEYS! 


Write, call or come in for your free copy of Estates, 
Trusts and other Fiduciary Accounts at “The Dime” 
—a valuable and informative booklet, written and 
published for distribution to the legal profession 
exclusively. 
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SAVINGS BANK OF BROOKLYN 
Fulton Street and DeKalb Ave. 


Neighborhood Branches 


BENSONHURST e FLATBUSH ¢ CONEY ISLAND 


8éth Street and Avenue J and Mermaid Avenue and 
19th Avenue Coney Island Avenue West !7th Street 


Member Federal Deposit Insurance Corporation 
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Postscripts to the Meeting 


It can honestly be reported that our members who missed the last 
two meetings have really missed something fine. 

At our last meeting the debate on the Bricker Amendment and the 
question period following it was most timely, interesting, instructive and 
enlightening. 

Judge Otto Schoenrich spoke in favor of the amendment. Carlyle E. 
Maw, Esq. was opposed. Professor Edward Re was the moderator. The 
question period started with a penetrating question by Hon. Miles F. 
McDonald followed by so many more that our President was overruled 
in his suggestion that we adjourn at 10 P.M. 

* ° * 


A copy of the Hans Holbein (the younger) portrait of Sir Thomas 
More, Chancellor of England in the Sixteenth Century, was presented to 
us on behalf of the Catholic Lawyers Guild of Brooklyn. The presenta- 
tion was made by our member Monsignor William T. Dillon, Dean of 
St. Joseph’s College for Women. 

eo se ®t 


The By-laws were amended to extend for one more year the addi- 
tional dues we now pay. Lynn G. Goodnough assured us that these ad- 
ditional funds will fully pay the balance due for our alteration. 

.. @ 198 

Irving Moldauer, Chairman of the Committee on City Court, re- 
ported that the calendars of that court are becoming so jammed and 
delayed that additional judges are imperative. 

* ¢. ® 


Mr. Reisler was a guest speaker on December 16, 1953 at the South 
Nassau Lawyers Association dinner, at Bellemore, L. I., discussing the 
subject of unlawful practice. 

* * ~ 

The Federal Bureau of Investigation is taking applications for ap- 
pointment as Special Agent. The appointments are for general service 
throughout the country. If you are interested you may make applica- 
tion to the Special Agent in Charge, U. S. Department of Justice, 
290 Broadway, New York, N. Y. 

* * . 


We are sorry that there is no Barrister’s Briefs in this issue but are 
glad that it is because our fellow editor Stanley Kreutzer is abroad, 
on business. 
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ATTORNEYS! 


We Offer You and Your Clients 
Constructive Banking Service 





and 


UNUSUAL 
PERSONAL ATTENTION 
ON ALL 
BANKING PROBLEMS 





KINGS COUNTY 
TRUST COMPANY 


Established 1889 

In the Heart of Borough Hall at 
342 FULTON ST., BROOKLYN 1, N. Y. 
Member Federal! Deposit Insurance Corporation 





Quotes and Comments —y Louis J. MERRELL 


THE BRICKER AMENDMENT AND THE FOUNDING 
FATHERS. 


“Now, who shall arbitrate? 
Ten men love what I hate, 
Shun what I follow, slight what I receive; 
Ten, who in ears and eyes 
Match me: we all surmise, 
They this thing, and I that: whom shall my soul believe?” 


We were reminded of these lines in listening to the excellent debate 
on the Bricker Amendment which highlighted the January meeting of this 
Association. 


Without re-debating the issues here, it may be interesting to note 
that some of the arguments urged in support of the Bricker Amendment 
were anticipated and answered in the Federalist Papers. In No. XLIV 
of those Papers, James Madison wrote: 


“The indiscreet zeal of the adversaries to the Constitution has 
betrayed them into an attack on this part of it (the Supremacy 
Clause) also, without which it would have been evidently and radi- 
cally defective. To be fully sensible of this, we need only suppose 
for a moment that the supremacy of the State constitutions had been 
left complete by a saving clause in their favor. * * * As the con- 
stitutions of the States differ much from each other, it might happen 
that a treaty or national law, of great and equal importance to the 
States, would interfere with some and not with other constitutions, 
and would consequently be valid in some of the States, at the same 
time that it would have no effect in others. 


“In fine, the world would have seen, for the first time, a system 
of government founded on an inversion of the fundamental prin- 
ciples of all government; it would have seen the authority of the 
whole society everywhere subordinate to the authority of the parts; 
it would have seen a monster, in which the head was under the 
direction of the members.” 
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Speaking to the same point, John Jay in Paper No. LXIV, wrote 
as follows: I 


“Others, though content that treaties should be made in the 
mode proposed, are averse to their being the supreme laws of the 
land. They insist, and profess to believe, that treaties like acts of 
assembly, should be repealable at pleasure. This idea seems to be 
new and peculiar to this country, but new errors, as well as new 
truths, often appear. These gentlemen would do well to reflect that 
a treaty is only another name for a bargain, and that it would be” 
impossible to find a nation who would make any bargain with us, 
which should be binding on them absolutely, but on us only so 
long and so far as we may think proper to be bound by it. * * * The 
proposed Constitution, therefore, has not in the least extended the 
obligation of treaties. They are just as binding, and just as far 
beyond the lawful reach of legislative acts now, as they will be at 
any future period, or under any form of government.”* 
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Alexander Hamilton, in Paper No. LX XV, supported the exclusiori 
of the House of Representatives from the treatymaking power: 


“The remarks made in a former number, which have been al- 
luded to in another part of this paper, will apply with conclusive 
force against the admission of the House of Representatives to a : 
share in the formation of treaties. The fluctuating and, taking its ) 
future increase into account, the multitudinous composition of that ; 
body, forbid us to expect in it those qualities which are essential to | 
the proper execution of such a trust. Accurate and comprehensive J 
knowledge of foreign politics; a steady and systematic adherence to 
the same views; a nice and uniform sensibility to national character ; | 
decision, secrecy, and despatch, are incompatible with the genius of a 
body so variable and so numerous. The very complication of the 
business, by introducing a necessity of the concurrence of so many 
different bodies, would of itself afford a solid objection. * * *” 


* This statement requires qualification. To the extent that they are inconsistent, 
a treaty will be overridden by a later act of Congress, and while the treaty “bargain” 
may be thus broken, “that does not alter the fact that the later Federal statute has 
become the internal law of the United States instead of the treaty.” (See Com- 
milttee Report, City Bar Assn. Record, Dec. 1953, p. 462.) 
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On the other hand, the supporters of the Bricker Amendment are 
found of quoting the stricture of Thomas Jefferson on the treaty-making 
power : 


“By the general power to make treaties, the Constitution must 
have intended to comprehend only those objects which are usually 
regulated by treaties, and cannot be otherwise regulated. 


“Tt must have meant to except out all those rights reserved to 
the states; for surely the President and the Senate cannot do by 
treaty what the whole government is interdicted from doing in any 
way.” 

It has been said that the Devil himself can quote Scripture to his 
purpose. The same thing is obviously true of quotations from the Found- 
ing Fathers. 


Officers and Trustees of Savings Institutions: 
Would you buy a 1954 automobile with the radio 


and other equipment missing? 


Are you sure your BLANKET BOND, which pro- 
tects your Depositors, has all the equipment (i. e., 
Endorsements) ? 


Are you getting the lowest rates? 
Consult us. 


SINNOTT & DANAHY 
INSURANCE BROKERS 
215 Montague Street MAin 5-6154 





“Brooklyn’s Brokers for Brooklyn’s Barristers” 








Our good friend, Alexander 
Blume, Chief Court Reporter, 
Supreme Court, Kings Coun- 
ty, whose numerous reports 
have appeared here frequently, 
reveals the serious side of his 
nature by this historical, au- 
thentic account of a little 
known legal defense. 





“Benefit of Clergy” —by ALEXANDER BLUME 


On the evening of March 5, 1770, a group of Boston citizens became 
involved in a street brawl with a British sentry before the barracks of 
the 29th Regiment. During this altercation the ill-will engendered by the 
quartering of British soldiers upon the people of Boston finally burst 
into flame and some of the soldiers fired their muskets into the crowd 
of citizens, killing five and wounding many. This incident led to the 
indictment of eight soldiers for murder, and to their eventual trial on 
November 27, 1770 at the “Superior Court of Judicature, Court of Assize 
and General Goal Delivery,” in Boston. 


It is of interest, in passing to note that counsel for the Crown was 
Robert Treat Paine, a distinguished American patriot and jurist, and one 
of the signers of the Declaration of Independence. One of counsel for 
the defendants was John Adams, later second President of the United 
States, then in his thirty-fifth year and a brilliant barrister.* There is 
a verbatim record of the trial, consisting of 120 closely printed pages, to 
be found in the Beale Shorthand Collection at the New York Public 
Library. Particularly noteworthy is the eloquent, logical and learned 
summation which Mr. Adams made in behalf of the prisoners. 


The verdict of the jury was “Guilty of manslaughter,” as to defend- 
ants Matthew Killroy and Hugh Montgomery, and “Not Guilty” as to 
the others. The record closes with the following notation: 


“Wemms, Hartegan, M’Cauley, White, Warren and Carroll 
were immediately discharged; Killroy and Montgomery prayed the 
Benefit of Clergy, which was allowed them, and thereupon they were 
each of them burnt in the hand, in open court, and discharged.” 


* By consenting to represent some of the defendants Mr. Adams incurred the 
condemnation and wrath of his neighbors. See: Jennings “Boston, Cradle of 
Liberty,” Chapter entitled “Sons of Liberty.” 


130 


ee eee Ss va ann 
<i i binant 























e 
yf 


ns ible teat tc calito tsb hae 


ie oat a 


+ nd cell 


Gar cb bas mee 


Cresco n-ne 


This trial is cited as a concrete illustration of the curious custom 
known as “Benefit of Clergy,” or “Privilegium Clericale,” which origi- 
nated in England in the 12th Century and continued as a substantial part 
of English and American jurisprudence until an almost unbelievably 
recent date. 


ANCIENT ORIGINS 


“The Benefit of Clergy” originally referred to the exemption of the 
clergy from the jurisdiction of the secular courts and laws and thus from 
all punishment for criminal offenses. Undoubtedly it was an outgrowth 
of the conditions which preceded and contributed to the growth of the 
English common law. For many centuries prior to and succeeding the 
Norman conquest the clergy played a very important part in the adminis- 
tration of the government, particularly so in the legislative and judicial 
branches. This is no cause for wonder, for very few individuals outside 
the ranks of the clergy could read or write. During the Saxon era in 
England ignorance and superstition were rife, and so it was but natural 
that ecclesiasticism should have gained such ascendancy. Though we in 
this day and age may marvel at the power the church achieved over the 
affairs of the State, it must be remembered that in those days the bishops 
held the awful threat of excommunication over the heads of civil affairs— 
a most potent weapon indeed, and it was not until literacy and education 
seeped into the ranks of the masses in England that the power of the 
church began to decline. 


It should also be remembered that bishops were then the principal 
members of the lay courts, and that they were the sources for instruction 
of the lay judges as to both the secular and canonical laws. Indeed, the 
father of the English common law was the noted ecclesiastic and jurist, 
Henry de Bracton, author of the first book of English case law in the 
13th century, the famous “De Legibus et Consuetudinibus Angliae.” 


The history of medieval England is replete with conflicts between 
the sovereign and the church over the question of ecclesiastic or lay 
jurisdiction. At first the superior intellectual and cultural attainments 
of the clergy resulted in a substantial encroachment by the church upon 
the powers of the State. This contest for supremacy continued for many 
years, some of the sovereigns compromising with the church and some 
endeavoring to stand firm, but it was not until the reigns of Henry VII 
and VIII that the fight for exemption of the clergy from criminal prose- 
cution and punishment by the secular courts received a decided defeat.* 





* See “Statutes at Large,” Vol. 2, P. 77, where in A. D. 1487, 4th year of reign 
of Henry VII, clergy was taken away from any person who had once been admitted 
thereto. 


131 








The Kings had several statutes passed removing the benefit of clergy 
from persons convicted of certain crimes, such as treason, premeditated 
murder, robbery, arson, etc. These statutes contained no exception, as 
had theretofore been customary, of those “within the holy orders,” and 
led to a most vigorous opposition by the clergy of the entire kingdom. 
However, as a result of the Kings’ firm stand the power of the church to 
interfere with the State began to wane noticeably. 


CLERICS AND CLERKS 


Although originally the persons of clergymen alone were decreed 
exempt from criminal prosecution before a lay judge, through the gradual 
efforts of the church this privilege came to be extended to all individuals 
who could read, since it was held by the early courts that all who could 
read were “clerica,” or “clerks.” In its original sense the Latin term 
“clericus” as used in the civil law referred to any one who had taken 
religious orders, of whatever rank, whether “holy” or “minor.” Follow- 
ing the reformation, however, the word “clerk” was still further extended 
to include any layman who performed any duties in a cathedral or church. 
In medieval times the pursuit of letters and general learning was entirely 
confined to the clergy, and since they were the only persons who could 
read and write, all secretarial and notarial work was discharged by them, 
so that in time the words “clerk” and “clergy” were used to apply to 
secretaries, notaries, accountants, scriveners, etc. 


WorkKINGs oF CouRT 


In the monumental legal work of Messrs. Pollock and Maitland 
entitled “History of English Law,” is contained a chapter giving a graphic 
word picture of the practical operation of this ancient custom, to which 
I refer those readers who may be interested in securing further details 
of how “Benefit of Clergy” actually operated in the medieval courts of 
England. There is also contained in the work of the noted historian 
Sir Thomas Smith, “Commonwealth of England,” published in 1565, a 
description of the actual administering of the test of “Benefit of Clergy.” 

The 5ist Psalm was generally selected as the test to be given the 
offender to determine whether he could read, and the opening words, 
“Miserere Mei Deus”—‘‘Have mercy upon me, O God, according to thy 
loving kindness,”—came to be popularly termed “The Neck Verse,” for 
very obvious reasons. As might be anticipated, attempts were made to 
defeat justice by “cramming” an illiterate criminal so that he could pass 
the exam. However, this was soon made an indictable offense, and the 
Edinborough Journal (1910) notes that “In 7th Richard II (1383) the 
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vicar of Round Church in Canterbury was arraigned and tried ‘for that, 
by the license of the jailer there, he had instructed in reading one William 
Gore, an approver,* who at the time of his apprehension was unlearned’.” 


NECK-VERSE 


There are many allusions to “The Neck-Verse” to be found in the 
words of old English dramatists and others. In the play “The Jew of 
Malta” we find the phrase: “within forty feet of the gallows conning 
his Neck-Verse.” In the drama “History of King Lear” occurs the 
following : 

“Madam, I hope your Grace will stand 
Betweene me and my Neck-Verse; if I be 
Call’d in question for opening the King’s letter.” 


Again, in Butler’s humorous poem “Hudibras” there is a reference 
to the quaint custom of requiring the unfortunate criminal who has failed 
the test when asked to read a verse at his trial to either sing from the 
Psalms or have someone sing for him as he was about to mount the 
gallows for his execution. There was a popular saying that “if you 
can’t read your Neck-Verse at the sessions, you must sing it at the 
gallows,” or, as a humorist put it: 


“And if they cannot read one verse 
In the Psalms, must sing it, and that’s worse.” 


The burning of the letter “T” into the hand, or, as it was termed, 
“The Tyburn T,” after the noted place of execution near the site of the 
Marble Arch in Hyde Park, London, was not ordained by the statute 
as a punishment but merely as a means of identification in the event of 
a subsequent trial of the same offender. 


One of the most distinguished individuals known to have claimed 
and been accorded “Benefit of Clergy” was the noted Ben Jonson, poet, 
dramatist, actor, friend of the great William Shakespeare, and governor 
of Sir Walter Raleigh’s oldest son. The author of the celebrated “Every 
Man in His Humor,” in 1598 killed one Gabriel Spencer in a duel. “Upon 
arraignment in Old Bailey upon a charge of murder,” says the London 
“Globe” of 1910, “the original records of the case indicate that the prisoner 
‘confessed the indictment, asked for the book, read like a clerk, was 
marked with the letter T and delivered according to the form of the 


999 


statute’. 


* Manager of an estate. 
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“Benefit of Clergy” was not abolished in England until the reign of 
George IV, when in 1825 a statute was enacted removing this ancient law 
from the books. However, many authorities, among them the Encyclo- 
pedia Britannica, believe that this outmoded custom was permitted to 
remain in existence as long as it did as a means of neutralizing in some 
measure the harshness of the criminal laws in England during a time 
when so mild an offense as filching a handkerchief was punishable by 


hanging, and the death penalty was meted out for more than one hundred 
and fifty offenses. 


SuRVIVES IN AMERICA 


It would naturally be assumed that this custom, part and parcel of 
the English laws, would remain in force in this country during the period 
of allegiance to the British crown, since the Colonies merely adopted the 
well-established laws and customs of England as the foundation of their 
legal procedure. Yet it is astonishing to find the high courts of many of 
our states giving force and effect to “Benefit of Clergy” long after the 
independence of the Colonies had been won—indeed, up to and including 
our pre-Civil War period! 

For example, the Federal Court in 1817 solemnly declared that a 
defendant who had been convicted of bigamy in Alexandria, Va., was 
“entitled to Clergy, and if able to read, should be burned in the hand and 
recognized for good subsequent behavior (U. S. v. Lambert).” 


In the year 1830 the Federal Court again held that following a con- 
viction for the crime of bigamy, it was entirely discretionary with the 
trial court whether the burning in the hand should be dispensed with 
(U. S. v. Jennegan, 4 Cranch C. C. 118). 


In 1806 the Supreme Court of North Carolina held that females could 
claim the benefit of clergy the same as males, a most revolutionary con- 
ception of the status of the inferior sex. In 1837 the same court held 
that one convicted of manslaughter, though he pleaded “Benefit of Clergy,” 
could not only be burnt in the hand, but also imprisoned for one year. 


One of the very last cases where clergy was recognized in the United 
States occurred in Kentucky, and is recorded in “American Common- 
wealth of Kentucky Reports,” at page 407. A negro, convicted of rape 
upon a white woman, had been sentenced to death under the statute. 
However, the presiding justice believed him innocent of the crime, and 
when defendant’s attorney claimed “Benefit of Clergy” for him, and he 
was found able to read the Constitution of the United States, he was 
accordingly burned in the hand and discharged. 
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Last Case? 


In the year 1855—mark well the date—the high court of South 
Carolina held that when a new felony was created by statute, the privilege 
of “Clergy” was an incident thereto, unless it was expressly taken away 
by the statute creating the offense. (See “State v. Bosse,” 8 Richard- 
son’s Law Reports, South Carolina, pp. 276 et seg.) The prisoner, con- 
victed of burning a house in the night-time, appealed on the ground that 
the presiding judge had erred in announcting the offense of house-burning 
“under the English statute of 22nd and 23rd, Charles II, made of force 
in this state, a capital felony not Clergyable.” The per curiam opinion 
of the appellate tribunal reads in part: 


“At the instance of the prisoner’s counsel we have considered 
the question of whether Clergy is taken away from this offense. The 
well-settled rule is ‘that when a statute makes a new felony, Clergy 
is incident thereto, unless it be specially taken away’ by act of Parlia- 
ment in Great Britain, or of the Legislature in this state. In this 
case we are satisfied that the prisoner is entitled to his Clergy.” 


Considered in retrospect, there can be little doubt but that “Benefit 
of Clergy” fostered crime and operated for many centuries as a real ob- 
stacle to the impartial enforcement of the criminal laws of England and 
America. Yet I think the following excerpt from the “American Law 
Review” (1912) sums up the subject in its proper perspective: 


“Judged by modern standards, the exemption of the clergy, enlarged 
to include all those who could read, from the punishment that others, 
similarly situated, were subjected to, who were not so fortunate as 
to be able to read, seems an anomaly in the administration of justice, 
but it must be accepted as a mere incident of the barbarous period 
when the privilege was applied.” 


So if at times we grow impatient with our cumbersome criminal laws 
and procedure, it is salutary to contemplate the processes of justice not 
only in medieval England, but in our own country not so many years ago. 
We will then realize that society has made great advances in its attitude 


towards crime and criminals, and that Montesquieu spoke wisely indeed 
when he said: 


“The severity of laws often prevents their execution. When 
the penalty is excessive, one is often obliged to prefer impunity.” 
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Advance Sheet Quiz —by kK. FREDERICK GROSS 


1. Does furnishing by hospital of names of a doctor’s patients to 
Treasury Department infringe privilege granted by Civil Practice Act 
Sec. 354? ( ) Yes ( ) No 


2. On adoption of a zoning ordinance by a municipality, does prop- 
erty in an adjoining municipality acquire vested rights accruing from 
the ordinance? ( ) Yes ( ) No 


3. Is it proper for court to grant attorney $2850. as fee in recover- 
ing compensation from employer for employee, the compensation award 
recovered amounting to $296. ? ( ) Yes ( ) No 


4. May a plaintiff, having missed a profitable bet on horse race, 
recover from track, his betting system having gone awry because of error 
in printed program furnished by track? ( ) Yes ( ) No 


5. Is State of New York a common carrier because operating a 
ski tow in a resort owned by State? ( ) Yes ( ) No 


6. Is truck driver guilty of driving overladen truck, having been 
given a bill of lading by his employer indicating weight of truck within 


statutory limits ? ; ( ) Yes ( ) No 

7. Is defendant justly convicted of exceeding speed limit, his car 
having been timed by police radar device? 

‘ ( ) Yes ( ) No 


8. Is dog still safe from destruction having bitten two persons and 
clawed another? ( ) Yes ( ) No 


9. Is it improper for executor to include in his account rents col- 
lected from real estate devised to person for life? 


( ) Yes ( ) No 


ak eh ed 


10. Is it unfair competition for a magazine distributor with con- 
tract to distribute comic book “Archie”, to then contract to distribute a 
rival comic “Mortie”, both characters having the resourcefulness of Tom 
Sawyer? ( ) Yes ( ) No 


(Answers on page 143) 
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and a highly specialized legal de- 
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The Voice of Court Street Abroad 


—by ALICE ELEANOR RUBIN 
4. FRANCE 


The historic entrance to the Courthouse in Paris is the huge golden 
gate through which Marie Antoinette, among others, was dragged to the 
guillotine. The Court lies at the far end of the courtyard, atop innumer- 
able steps. The rear of the Courthouse, with its long winding staircases 
is sufficiently impressive to be the main entrance. There is a restaurant 
on the street level, for the convenience of the bench, bar and those having 
business before the Court. 


Located on the first floor, to the left side of the tremendous corridor, 
is the Ordre des Avocats, the sole French Bar Association, membership 
in which is apparently compulsory. Meetings are held there, complaints 
registered, and tours conducted. Paris is the only city which I know of 
that maintains a permanent staff of native attorneys to escort visiting 
lawyers about the premises, explain procedure, discuss problems and 
introduce them to Bench and Bar. Their hospitality was most generous. 


During my interviews, I heard many complaints of excessive com- 
petition, especially in Paris. They bemoaned the fact that 800 attorneys 


were admitted to the Bar last year. (Although 6000 were admitted to 
the law school course.) 


I spent most of the month of May attending classes at the Law 
School of the Sorbonne. The average age of the students was 25 years. 
A great number of them were from the French colonies in North Africa. 
Most of the countries in the world were represented in the student body, 
especially those from the Near East and Africa. 


I attended lectures in Negotiable Instruments, Contracts, Commercial 
Law and Subrogation. After class, I lunched in the sidewalk cafes with 
the other students, comparing the civil and common laws with respect to 
these subjects. 


I spent one day in visiting the law office of a private practitioner in 
Paris. Passing through a large door bordering on the street, I entered 
into a courtyard. I found the concierge who took me in a diminutive ele- 
vator, just large enough to hold two persons, up to the attorney’s suite. 
He was engaged in dictating to his secretary. To me this was a slow and 
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tedious process. If that day was indicative of others, it seems a wonder 
that anything is ever accomplished. 


He complained to me that competition was keen and his overhead 
high. Compared with our own, I thought his overhead to be ridiculously 
low. His secretary earned $20 weekly. This is a very meagre wage for 
a city where the cost of living is the highest on the Continent. 


Approximately 20% of the attorneys I saw wandering about the 
tremendous corridor on the main floor were women. This ratio was the 
largest in Europe. Most of the attorneys arrived at the Courthouse 
already gowned. Some carried their robes under their arms, and donned 
them only to address the Court. 


After attending Court sessions during the first week in May, viewing 
a half-dozen trials, both civil and criminal, making observations concern- 
ing procedure, noting the demeanor of Bench, Bar and litigants, I con- 
clude that there is a great deal of respect and courtesy existing between 
judges and attorneys, between attorney and client, and amongst attorneys 
themselves. A remarkable esprit de corps unites the members of the 
Bar, and each lawyer with whom I spoke seemed to have utmost faith in 
the integrity of the Bench and his brethren at the Bar. Like in other 
civil law countries, the judiciary is appointed from the civil service lists. 


On trial, the lawyers pleaded both fervently and emotionally. They 
were much more personal in their arguments than we are here. One 
was in a story-telling mood and marshalled countless experiences from 
his long life to make a single point. This took him the better part of a 
day, and the fact that he kept his audience deeply engrossed throughout 
is a fine tribute to his skill as a trial lawyer. 


The latitude allowed counsel in summation is far wider than we are 
accustomed to in common law practice. The rules of evidence, likewise, 
are broader and hearsay often is admitted contrary to our procedure. 
The judges interrupt counsel to take over the examination of witnesses 
much more freely than here. 


I thought too that the women lawyers were especially brilliant as trial 
counsel. In addition to their professional skill, many could easily com- 
pete with the beauties in the “Follies.” 


Motions are argued in tiny rooms which also double as judges’ cham- 
bers. Clients and the public are barred. However, the door is kept 
open, so that one having an interest in the matter can stand in the hall 
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and listen. The motion room had a chair on a mounting for the judge to 
sit. There was a hand-railing in front of him. The attorneys stood 
before the railing and argued their motions, often banging on the railing 
right in front of the judge’s face. Some of the most passionate pleading 
1 ever heard took place in one of these rooms. 


The number of crimes committed has been rising constantly since the 
War. Crimes of passion and of jealousy appear to be more numerous 
than in any other European country. However, a study of this phe- 
nomenon shows that the defendant may plead passion and jealousy as a 
defense in cases where in our law the same would have no relation to the 
crime at hand. For example, in one case I witnessed, the defendant 
pleaded the defense of passion and jealousy to a burglary charge. Upon 
examination, it was revealed that he burglarized an apartment house while 
in a fit of passion and jealousy when he learned that his lady-love was 
accepting gifts from a wealthier gentleman. In an effort to keep her, he 
embarked upon a career of purse-snatching and burglary to provide her 
with daily flowers and other small luxuries in order to successfully com- 
pete for her affections. 


The real problem in the increasing crime rate is the number of violent 
crimes committed by juveniles. Cases of assault and armed robbery make 
up the criminal calendar. There doesn’t appear to be any end to this 
problem. Unemployment is high and morals are at a low ebb. Every- 
body complains about the situation but nothing seems to be done about it, 


probably due to the fact that France has no funds to devote to such 
pressing problems. 


As for the civil calendar, negligence actions predominate and are ever- 
increasing. Accident cases involving motor vehicles are the most frequent. 


However, the vehicles involved are not automobiles but motorcycles and 
bicycles. 


Nevertheless, the calendar is not severely congested in the sense 
that we know it. 
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Answers to Advance Sheet Quiz 


NO —115 F. Supp. 643. 
YES—100 A. 2nd 182. 
YES—99 A. 2nd 664. 

NO —262 P. 2nd 54. 
YES—124 N. Y. S. 2nd 563. 
NO —125 N. Y. S. 2nd 25. 
NO —125 N. Y. S. 2nd 179. 
YES—125 N. Y. S. 2nd 879. 
YES—125 N. Y. S. 2nd 886. 
NO —125 N. Y. S. 2nd 919. 
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New Members 


The Committee on Admissions of which Mr. John H. Schmid is 
Chairman, has received the following applications for membership: 


Active: 
Gasper S. Fasutxo, 186 Joralemon St., Brooklyn 1, N. Y. 
Louis Ment, 215 Montague Street, Brooklyn 1, N. Y. 
Hyman Nemser, 55 West 42nd St., New York 5, N. Y. 
Jacos Harry Pincus, 50 Court St., Brooklyn 1, N. Y. 
Rosert Port, 1396 Fulton Street, Brooklyn 1, N. Y. 
NATHAN TANNENBAUM, 259 West 14th St., New York 11, N. Y. 


Junior: 


Jerome BeEtson, Assistant Corporation Counsel, Municipal Bldg., 
New York 5, N. Y. 


Joun Ricney Carrot, 7501 Ridge Bivd., Brooklyn 7, N. Y. 
Josepu F. Firzstmmons, 761 52nd St., Brooklyn 20, N. Y. 
James F. Forey, 439—62nd St., Brooklyn 20, N. Y. 
Frank A. Hicorns, 129 Pierrepont St., Brooklyn 1, N. Y. 
IrviING BERNARD KiayMaAN, 66 Court St., Brooklyn 1, N. Y. 
Martin J. List, 26 Court St., Brooklyn 1, N. Y. 

Raymonp McKasa, 74-16 Roosevelt Ave., Jackson Heights, N. Y. 
ArnoLp M. Mateca, 239 East 56th St., Brooklyn 3, N. Y. 
SAMUEL MANDELL, Municipal Bldg., New York 5, N. Y. 
Burton Irvine Manis, 16 Court St., Brooklyn 1, N. Y. 
Mitton MorcanstTeErNn, 16 Court Street, Brooklyn 1, N. Y. 
Vincent J. PassaLagua, 32 Court St., Brooklyn 1, N. Y. 








